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Abstract: Clemency has been a part of criminal justice system since ancient times.
Almost every civilized country postulates the power to grant clemency or remission
of sentences by its constitution or laws to ensure public welfare. In most countries,
this power is conferred on the executive as unfettered and absolute which is
unfortunately often used only for the benefit of the ruling party. Neutrality and good
conscience of this divine virtue are hardly maintained while exercising this power
arbitrarily for political purposes. Considering the precariousness of this absolute
power, its unfettered exercise has become an issue of evolving colloquy over whether
the power should be judicially reviewed. In addition, there is continuing debate over
whether judicial review will ultimately uphold the sanctity of clemency. However,
the U.S. and Indian judiciaries have both upheld the principle that the unbridled
exercise of presidential clemency, as endowed by their respective constitutions, can
be subject to judicial review, contingent upon adherence to prescribed guidelines and
specific conditions for granting pardon. However, the judiciary of Bangladesh has yet
to settle any decision of judicial review in this regard, and therefore, without any
guidelines for fair and equitable execution of presidential clemency, it is still being
manipulated arbitrarily as a malafide exercise of constitutional authority in
Bangladesh. Broadly this paper will analyse from a comparative perspective the
nature and drawbacks of presidential pardons in the legal systems of the U.S., India
and Bangladesh. Specifically, this paper will explore the extent of abusing this power
for political and party interests, along with the necessity of judicial intervention in the
response to the misuse of the power in Bangladesh. Moreover, it observes several
judicial stands for strict constitutional guidelines and judicial review to address the
abuse of presidential clemency.

1. Introduction

Clemency, a divine virtue enshrined in the criminal justice system since ancient times,
is a powerful tool to ensure public welfare. Abraham Lincoln quotes, “I have always
found that mercy bears richer fruits than strict justice”.! The word ‘clemency’ is defined as
the power of the president or a governor to condone a criminal or remit a sentence.? It
is the power to pardon or remit a sentence to protect citizens against the possible
miscarriage of justice occasioned by any erroneous conviction or disproportionate
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punishment. The historical root of the clemency power is found in the British monarchy
system which was considered the royal prerogative of the Crown. This power is thus
also familiar as the prerogative of mercy, where the word ‘prerogative’ stands for
‘discretionary’.? Locke defined prerogative as “The power to act according to discretion, for
the public good, without the prescription of the law, and sometimes even against it”.* Pardon
promotes the reformative system of punishment. It considers punishment as an
atonement of crimes committed by the convicts and aims to re-integrate them into
society by remitting their sentence. Pardons serve public welfare through executive
interference on any sentence passed by the court that the general public considers
excessive and unacceptable. Pardons can play a vital role in redressing any convictions
influenced by social, economic and political bias and prejudices.

The power of pardon is a common feature of the common law justice system and has
its own significance in the criminal justice system. The U.S., India and Bangladesh
stipulate this power in the Constitution of the land to be exercised by the president.
This presidential clemency is an absolute and unfettered executive power that cannot
be checked by the other organs of government. Therefore, this power can be misused
when there is no specific guideline and consideration set for its impartial and
reasonable exercise. If somehow offenders of grave crimes such as murder, robberies,
and felonies escape from judicial sanction due to discriminatory exercise or abuse of
clemency power, then it is the direct interference of the executive with the right to get
justice guaranteed to third persons. Although most democratic countries entertain
presidential clemency to promote a reformative justice system, with such an
unrestrained nature, this power could hardly survive in the democratic system. That’s
why now-a-days, presidential clemency keeps diluting in democratic countries
through the interference of judicial scrutiny or procedural safeguards as such through
the exercise of judicial review.

It appears with several instances in Bangladesh that presidential clemency is misused
by governments to favour convicts aligned with their political ideology. But there is no
effective tool to redress such misuse of this power in Bangladesh. The U.S. and Indian
judiciary played a significant role in considering presidential clemency within the
ambit of judicial review. Now it is time for Bangladesh judiciary to play its role against
the misuse of presidential clemency so that pardons can be served to those who deserve
and desire to reform themselves.

2. Clemency in Different Countries’ Legal Systems

Clemency is one of the royal prerogatives of the English Crown.> Back in 1535, the
Parliamentary Act of England offered the Crown an uninterrupted ability to pardon or
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remit treasons, murders, felonies and other crimes.6 But the king lost his power to
suspend any operation of law after the enactment of the Bill of Rights in 1689 and the
same power was also laid under the scissor when the Act of Settlement was passed in
1700.7” However, in 1721, parliament authorised itself the power to grant pardons,® and
the present British legal system empowers the monarch to exercise the mercy power in
consultation with the home secretary.

The power of clemency later travelled across the Atlantic Ocean to the American
colonies® and that is said in the U.S., the presidential clemency stems from the English
prerogative of mercy.!® Article II, section 2 of the U.S. Constitution empowers the
president to grant reprieves and pardons for offences against the U.S., except in cases
of impeachment. Article II thus restricts the president from exercising the power of
pardon with regard to impeachment convictions and allows the president to grant
pardons only for federal criminal offences. However, the U.S. Supreme Court has
recognized the broad scope of this Article II, Section 2 and affirms that the U.S.
president can grant clemency for any offence addressed by the law at any stage of a
legal proceeding or after conviction and judgement.!!

The law of pardon under the Constitution of India also reflects the English royal
prerogative of mercy and the American tradition of presidential clemency
simultaneously. Following close affinity with the British and American pardon, the
Indian clemency is vested with the executives into two levels, the centre and the state.
Therefore, both the president of India and the governor of states are authorised to grant
pardon under articles 72 and 161 of the Constitution of India respectively. Along with
the constitutional provisions, the executives also have pardoning power under the
statutory provisions of the Criminal Procedure Code, 1973 and the Indian Penal Code,
1860. However, the presidential clemency enshrined in Article 72 of the Constitution
empowers the president to grant pardons, reprieves, respites or remissions in certain
cases. Moreover, it is settled in India that presidential clemency shall be exercised in
accordance with ministerial advice and not at an individual discretion of the
president.2

Presidential clemency power in Bangladesh is reserved under Article 49 of the
Constitution. According to Article 49 of the Bangladesh constitution, the president has
the power to grant pardons and to remit, suspend or commute any sentence passed by
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any court, tribunal or other authority. Here, the language of art. 49, particularly the
assertion ‘any sentence passed by’ suggests that the pardon is available for a person
only after his conviction and punishment passed by any court, tribunal or any other
authority. Apart from the presidential clemency under the Constitution, the Code of
Criminal Procedure (CrPC), 1898 empowers the government to suspend, remit or
commute the sentence of a person. However, the power under Article 49 is
independent of the power in respect of suspension and remission of sentence and
commutation of punishment set by s. 401, 402 and 402A of the CrPC.3 In Bangladesh,
according to Art 48(3) of the Constitution, the president needs to act in consultation
with or in accordance with the opinion of the Prime Minister with regard to the exercise
of presidential clemency. Before proposing any advice on a mercy petition filed to the
president, the petition is deliberated to the Ministry of Law, Justice and Parliamentary
Affairs for consultation according to rule 14 of the Rules of Business.!

3. Power of Presidential Clemency and its Unfettered Exercise

As a divine virtue, the necessity of granting mercy cannot be denied and therefore,
clemency plays its own significant role as a last resort to address any judicial error.
That is why almost every country exercises the power of clemency but a pardon is not
a private courtesy or privilege offered by an individual exercising power, rather the
justification for exercising this power lies in the constitutional scheme of any country.
The rationale of the pardon power as enunciated by Justice Holme is, ‘a pardon when
granted is the determination of the ultimate authority that the public welfare will be better
served by inflicting less than what the judgement fixed’'> But unrestrained, unconditional
power of presidential clemency becomes an injustice to the public when it is arbitrarily
exercised for personal and political interest.

3.1. Exercise of Pardon Power under British Heritage

The British legal heritage considered pardoning a gracefulness shown by the monarch.
This generous power empowered the sovereign to act beyond the rigidity of the
common law. But the magnanimity of this power started fading away when it
functioned more as a tool of pecuniary benefit out of political dignity than justice.'s
English Kings exercised this power arbitrarily of their own will, some used pardon as
a promise to soldiers in exchange for military service. King James II, for instance, was
infamous as a pardon trader who used to sell pardons for money and distributed the
amount among himself and his two most favourite women.!” The British prerogative

13 Mahmudul Islam, Constitutional Law of Bangladesh (3¢ edn, Mullick Brothers Dhaka 2016) 435.
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power of mercy knew no bound, no condition and the king was at his liberty to grant
mercy at any stage of a judicial process.!s

Blackstone appreciated the king’s prerogative power of mercy but the arbitrary and
unconditional exercise of the kings made him believe that this prerogative misled the
sentiment of the people in favour of the king.”® In fact, Blackstone was of the view that
such a power could be a threat to the democratic system of the rule of law. He continues
that pardoning can never get along with democracy because nothing is hailed higher
than the magistrate who administers the laws.?0

3.2. Unfettered Exercise of Presidential Clemency: Lesson from India

Article 72 of the Indian Constitution authorises the president to exercise the power of
clemency. The president can grant pardons, and suspend, remit or commute sentences
in certain cases. The power exercised by president under article 72 is absolute?! and
presidential clemency is one of the powers in India which is being widely abused as an
arbitrary and unreasonable power of the president.?? For example, President Pratibha
Patilcreated a record by granting 30 pardons during her tenure.?> Most offences were
related to cold-blooded murders, brutal rapes, dreadful crimes on children and minors
etc.* While granting pardon, the president did not even consider the gravity of the
offence which was an unfortunate abuse of power. Presidential clemency in India also
witnessed the arbitrary advantage offered to the convicted. For example, Sushil
Murmuwas found guilty of committing the murder of a 9 year old boy Chirku Besraas,
as a sacrifice to Goddess Kali but then in the same case, the further investigation
revealed his committing several murders along with killing his own brother in the
name of sacrifice to Kali. The Supreme Court held that this was a crime against
humanity, a ‘rare of the rarest case’ and sentenced him to death penalty in 2004.25 For
this rare of the rarest case, the death penalty is obvious but the president commuted
his death penalty to life in 2012.26 This kind of unfettered exercise of presidential
clemency resembles a private act of grace that defeats the object of mercy.
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3.3. Misuse of Presidential Clemency in Bangladesh

The presidential clemency in Bangladesh stems from Article 49 of the Bangladesh
constitution. President Hussain Muhammad Ershad kicked off the exercise of
presidential clemency. After that, more or less all the governments have exercised this
power and history bears the testimony that Article 49 was open for arbitrary and
discriminatory exercise to gain only political and party interests. Article 49 of the
Bangladesh constitution was always a tool for political will and loyalty. Apparently the
president of Bangladesh cannot apply his own discretion in granting clemency; instead,
he is to act as per the government’s whim and caprice. Also, the president's prerogative
power of mercy is not independent. Instead, it is a role-playing event of the president
under the direction of the prime minister. In Bangladesh, the nature of presidential
clemency power is unfettered and the exercise of this power is unrestrained. No
specific guideline is annexed to Article 49 to exercise this power; therefore, every
government uses this power at its own advantage.

Military ruler Hussain Muhammad Ershad was the first president in the history of
Bangladesh to exercise clemency power. In exercising this power, the ruler was so
politically biased and unreasonable that the media and mob cast doubt on several
decisions regarding his pardon. For example, in 1987, he pardoned one of his party
cadres Azam Khan who was convicted in a murder case with the charge of killing
Awami League leader Moyezuddin Ahmed of Gazipur.?

President Dr Iajuddin Ahmed during the tenure of BNP led government in 2005
exercised his pardoning power for a double murder convict Mohiuuddin Ahmed
Jhintu who was founder president of BNP Sweden chapter. He was jointly accused
with two others of killing two businessmen in Demra area, Dhaka. All of those three
were awarded capital punishment. Two of them were executed, but Jhintu escaped the
sentence because he fled abroad at that time. According to the press reports, Jhintu was
on good terms with the incumbents of Home Ministry and Law Ministry and
convinced them to apply on his behalf for presidential clemency.?® Once the process for
clemency was ready, he returned back to Bangladesh, surrendered before the court,
and received presidential clemency.

During the tenure of President Zillur Rahman, he exploited the unfettered power of
presidential clemency. He pardoned 20 prisoners on death-row in ‘Sabbir Ahmed Gama
Murder Case’, sentenced in 2006 for the murder of a then-ruling BNP student activist.
Although a fast track Speedy Trial Tribunal delivered the death penalty, they received

27 Mohammad Arafat Hossain and Md. Sher-E-Alam, ‘A Legal analysis of the Presidential Prerogative of Mercy in
Bangladesh’ (2016) 5(1) Metropolitan University Journal 137.

28 Md. Minhazul Islam, ‘Judicial Reviewing the President’s Prerogative of Mercy: Comparative Study’ (2012) 7(3)
Bangladesh Research Publications Journal 257.
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pardon because of their title of Awami League (AL) leaders and activists.?? They were
convicted for the murder of the Jubo Dal leader, Sabbir Ahmed Gama who was gunned
down at Ramsha Kazipur Bazar of the Naldanga Upazila in Natore district on February
7, 2004, when the BNP was in power. But the government considered the allegation a
pre-planned plot to destroy the public image of AL in Natore and therefore the
government claimed the murder case a false one.?® However, the conviction and
pardon of ‘Gama Murder Case’ is politically embezzled and awarding the death penalty
to 20 people for the murder of only one person, and then pardoning all of those 20
people in one go could be a epoch-making incident in judicial history.3' Again, in
November 2009, president Zillur Rahman granted clemency to Shahadab Akbar who
was sentenced to 18 years imprisonment and 1.6 crore T.K. fine in four graft cases filed
by the Anti-Corruption Commission and National Board of Revenue during the tenure
of the caretaker government.’> He was the son of the deputy leader of Parliament
SyedaSajeda Chowdhury, and received presidential clemency despite being sentenced
during the emergency rule in absentia.®® In fact, he never surrendered to the court at
any stage of the proceedings.

Bangladesh witnessed another lenient exercise of presidential clemency during the
Awami League ruling between 2009-2011. HM Biplab, son of Awami League leader
Abu Taher of Lakshmipur was accused of killing Shibir activist Mohsin. He was also
charged with the murder of two BNP leaders, Advocate Nurul Islam and Kamal. Biplab
was on the run for more than ten years and tried in absentia for those offences. He was
sentenced to the death penalty in the Nurul Islam murder case. But the president
pardoned his capital punishment before he surrendered to the court. He was awarded
life imprisonment for the murder of Mohsin and Kamal in separate trials. Surprisingly
the private grace and empathy of the president again worked on the same Biplab and
his life sentence in each of the two murder cases was reduced to 10-year imprisonment.
This is, of course, a misuse of power to grant pardon twice to the same person for no
reason other than the fact that the convict is a relation of an influential member of the
party ruling.3*

The above-mentioned facts reflect how the clemency power in Bangladesh has been
exercised without any appropriate ground and misused in the party interest.
Moreover, irrespective of the advice from the prime minister, the president cannot
exercise such power independently because he is the nominal head of the state being

2 ‘Bangladesh Pardons Twenty Death Row Convicts’ The Time of India (India, 7 September 2010)
<http://www.handsoffcain.info/notizia/bangladesh-president-pardons-twenty-death-row-convicts-13312647>
accessed 29 July 2023.
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elected by the members of parliament. The person nominated by the ruling party
always becomes the president. Thus, the president cannot be impartial and rational
within Bangladeshi politics. And when the way of exercising the power of clemency is
not indiscriminate or strictly guided rather than politically biased, then such exercise
operates against constitutionalism and the rule of law.

4. Role of Judiciary and the Unfettered Exercise of Presidential Clemency

There is an ongoing debate about whether clemency can come within the ambit of
judicial review. History reveals that under British heritage, the home secretary’s choice
could be challenged by judicial review in some situations.®> With the United Kingdom
House of Lords decision in Council of Civil Service Unions v Minister of Justice, a majority
of the Law Lords found that the royal prerogative powers were not immune from
judicial review based on principles of administrative law.3¢ Subsequently, British courts
determined that some features of the prerogative of mercy were amenable to judicial
review.%”

4.1. Observation from the U.S. and Indian Judiciary

The U.S. Supreme Court has placed almost no limits on the federal or state pardon
powers. However, the concurring opinion of Justice Sandra Day O’Connor in Ohio
Adult Parole Authority v Woodard is deemed to be controlling; she concludes that
clemency proceedings follow a mere procedural safeguard where judicial interference
might be endorsed if an official merely flips a coin® and the most appropriate role of
the judiciary to regulate the clemency power is obviously exercising judicial review
power.® In fact, in its several decisions, the U.S. Supreme Court fairly reinforces that
the judiciary possesses the authority to review the validity of clemency. In United States
v Wilson, it was unanimously held that a pardon could be declined by the recipient
himself, contested by the prosecutor and also delineated by the court.* Likewise, in Ex
parte Grossman,*! the court seemingly reviewed the validity of a presidential pardon
issued to one convicted for criminal contempt of court and while reviewing, the court
did not even raise any question on its authority to do so.

The necessity of pardon in the criminal justice system is fairly realised and justified by
the Indian Supreme Court. The court could not deny the unreliability of human
judgement and hence was in view that clemency is a saviour against any judicial error

3 L. Sebba, ‘Pardon in Perspective’ in F. Landau and L. Sebba (eds) Criminology in Perspective: Essays in Honor of
Israel Drapkin (1977).
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% Daniel T. Kobil, ‘Compelling Mercy: Judicial Review and the Clemency Power’” (2012) 9(3) University of St.
Thomas Law Journal.
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3

-y

&

4

S

4

20



The Role of the Judiciary against Unfettered Exercise of Presidential Clemency

which shall scrutinise the validity of the threatened denial of life or the continued
denial of personal liberty.*2 In Kuljeet Singh v Lt. Governor (famous Ranga-Billa Case) the
court held that it is a prerogative power of the president to remit any sentence awarded
by a court into a lesser sentence where applicable as the case may be because it is not
worthwhile to lock up a man in prison longer than really necessary rather it is a useless
piece of cruelty, economically wasteful and a source of loss to the community.4

However, the Indian Supreme Court in several cases has stretched out the discussion
of judicial review against pardoning power. In fact, the presidential clemency under
the Article 72 of the Indian constitution was judicially reviewed in the two famous
cases, Maru Ram v Union of India** and Kehar Singh v Union of India.* In Maru Ram v.
Union of India, it was observed that pardon always connotes fair exercise. But when
political interest or party favouritism intrudes this generous power, it results in
malafide and extraneous exercise of the power. Any arbitrary exercise of this power
vitiates its core objective, for example, the court continues, “If the Chief Minister of a State
releases everyone in the prisons in his State on his birthday or because a son has been born to
him, it will be an outrage to the constitution to let such madness survive”.*6 Furthermore, in
Kehar Singh v Union of India, the court sharply observed that the exercise of presidential
clemency under article 72 belongs to the judicial horizon which the court can examine
by way of judicial review.

In a landmark judgement of Epuru Sudhakar & Anr v Govt. of A.P. &Ors,# the Indian
Supreme Court asserted that a limited judicial review of the exercise of clemency
powers is available to the Supreme Court and High Courts. The court observed that
the powers of the president or the governor under Article 72 or Article 161 of the
Constitution could be expunged and challenged by judicial review when the order is
mala fide and passed on extraneous or wholly irrelevant considerations without
application of mind and consequently the order suffers from arbitrariness.

Hence the Indian Supreme Court put certain conditions to follow to validate and justify
the presidential clemency. The Supreme Court of India also dauntlessly announced
that the unfettered exercise of pardon powers of president and governor without
considering certain conditions is amenable by ‘judicial review’ and political loyalty,
religion and caste etc. cannot be considerable grounds to grant clemency to a convict.*s

The Indian judiciary played an active role in settling the view that presidential
clemency is not immune from judicial review. The role of the Indian judiciary to bring
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pardon power by president or governor within the judicial domain and to examine this
power by court by way of judicial review is a lesson to learn for other countries to check
malafide and arbitrary exercise of such constitutional power.

4.2. Observation from Bangladesh Judiciary

In Bangladesh, the role of the judiciary concerning presidential clemency power is
neither generous as the U.S. nor extended as India, and it is yet to be settled whether a
presidential pardon can come under the ambit of judicial review. However, the
Bangladesh judiciary took a striking approach in the Sarwar Kamal case. Sarwar Kamal
received presidential clemency while on the run and challenged a trial court’s arrest
warrant issued to him on the ground of this clemency. The High Court Division subtly
observed in the Sarwar Kamal vs State,* that when an arrest warrant is issued and court
proceedings start, it is obligatory for the accused to surrender before the court and
defend himself. In this case, for the first time, the High Court Division took a bold
decision and quashed the presidential clemency granted to a convicted fugitive. The
court also contends that no fugitive is entitled to get any remedy without surrendering
before the court,® a pardon conferred to a fugitive based on his status makes the
exercise of the power under Article 49 of the Constitution or section 401(1) of CrPC
arbitrary, malafide, unreasonable, irrational and improper and such kind of unfettered
exercise of president is against the principle of the rule of law and an abuse of power.5!
At the same time, the High Court Division observed that decisions taken by the
president must follow some principles that are rational, reasonable, fair and non-
discriminatory. Any extrinsic or irrelevant considerations must not guide the decision.
The court aptly remarked that the exercise of all public power including constitutional
power should follow guidelines for fair and equal execution because guidelines
guarantee the valid play of power against arbitrary and mala-fide exercise. In fact, a
valid power, if exercised in an improper or unreasonable way, can turn into an abuse
of power.52 A Division Bench of the High Court manifested that the powers of president
and the government with regard to mercy should be exercised impartially and on
unprejudiced relevant principles.”®* However, against the decision of High Court
Division, Sarwar Kamal filed a criminal petition for Leave to Appeal No. 474 of 2012
which Appellate Division dismissed vide judgement and order dated 24.07.2016.

Article 49 of the Bangladesh constitution does not explain any particular situation,
consideration or specific guideline that the president may follow to exercise his
clemency power. Considering the gap between power and exercise, in 2014 Human
Rights and Peace for Bangladesh (HRPBA), a human rights organisation challenged the
legality of an unfettered exercise of presidential clemency under the constitutional

49 Sarwar Kamal v State [2012] 64 DLR.
50 ibid 336.
ibid 339.
ibid 337.
ibid 339.
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authority and filed a writ petition>* before High Court saying that Article 49 of the
Constitution that empowers the president to grant mercy to convicts is conflicting with
the basic structure and fundamental rights guaranteed in the Constitution.’® The
petition sought a rule on why Article 49 of the Constitution should not be knocked off
as it contradicts Articles 26, 27, 31, 35, 111 and 112. Almost a decade has passed but the
writ petition is still pending for hearing before the High Court Division.5

Nothing is left of the judiciary, if the president can let offenders get away with crimes
they have been punished for and it consequently undermines the position of the
judiciary.”” Right to receive justice is guaranteed to every citizen but if any convict is
excused by presidential clemency and others are not, this is discrimination and an
alleged denial of justice for them.5s

The unfettered exercise of presidential clemency has raised several controversies in
Bangladesh. Like the U.S. and India, the judiciary of Bangladesh does not have an
active role or settled decision of judicial review in this regard. Therefore, without any
guidelines for fair and equitable execution as an abuse of power, it is considered as an
arbitrary and mala fide exercise of constitutional authority.

5. Conclusion

The power of clemency favours the person who should not be punished and for those
people, the philosophy of clemency power is justified as a sole instrument of justice.
But under Bangladesh perspective, pardoning is not always given indiscriminately
rather, most of the time it is politically affiliated, and influential persons usually
privilege it. Aslam Fakir, one of the political leaders of Bangladesh received a
presidential pardon against the death sentence out of political favour in 2015 and was
released. He became active in politics again and after just five years of that pardon, this
political leader managed to be the prime accused in another murder case.” A mercy is
granted against a judgement to protect a person from an excessive punishment.® But
if mercy leaves a scope for the repetition of offences and compromises with the right to
get justice, it loses its divine virtue and benevolence.

Clemency power has been provided for peace, and good government but the arbitrary
exercise of this constitutional power besmears the country’s criminal administration of
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justice and renders it ineffective. Undoubtedly, clemency is a prerogative power of
authority. However, it is not wise to assume that clemency must be immune from any
crucial challenge rather the rule of law requires the competent court to challenge any
arbitrary exercise of this prerogative power of mercy.' However, the exercise of the
pardon power in Bangladesh is still immune from any judicial challenge, and unlike
U.S. and India,it is yet to be settled whether presidential clemency can come under the
ambit of judicial review or not.

In this regard, the Sarwar Kamal case of Bangladesh judiciary can be considered as the
only ray of hope where High Court Division observed that a valid power if exercised
arbitrarily and malafide without any guidelines or consideration for fair and equitable
execution then this is an abuse of power. But unfortunately, article 49 is still available
for party interest and political misuse. This provision does not accommodate any
explanation with particular guidelines or consideration. Clemency can be considered
as extended protection for the convicted by some superior authority which scrutinises
the validity of the threatened deprivation of life or personal liberty due to judicial
mistake. But it should not be overlooked that abuse of this power lets a criminal go
unpunished, promotes repetition of offence in society and overall, deprives a victim
from his right to get justice. Hence unfettered, unreasonable and unrestrained exercise
of presidential clemency immune from judicial review or exempted from any particular
guideline threatens the broader interests of society.

61 Burt v Governor General (1992) 3 NZLR 672, 678.

24



